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To be an ethical professional
you must know what it is that
you are doing when you are 

doing what you are doing.
Bill Harvey, Bioethicist

Michael Bay JURIS DOCTOR

baylaw@sympatico.ca
Education  Consultation  Dispute Resolution  Health & Administrative Law

© Michael Bay



In case 
you have 
not been 

introduced…



The 
CTO
Review

baylaw@sympatico.ca
Michael Bay JURIS DOCTOR

Education  Consultation  Dispute Resolution  Health & Administrative Law

© Michael Bay



The International 
Perspective

• The use of CTOs and other forms of 
outpatient committal continues to be a hot 
topic around the world even as their use 
grows. 

• We have conditional release of some sort 
in seven Canadian provinces, 35 American 
states, Australia, New Zealand, The 
Netherlands, etc.

• Scotland has now climbed aboard 



• The big international issue 
at the moment is the 
ethics and practicality 
CTOs and issues related 
to the use of coercion.

• The two most important 
studies, New York & 
North Carolina, reach 
opposite conclusion



• The New York folks concluded that there is no                     
statistically significant difference difference in 
the outcomes with & without                                         
outpatient orders when both                           
groups receive significant                                   
level of support.

• The North Carolina folks                               
found that those who were                                   
on an outpatient committal order and received 
intensive services were more like to adhere to 
community treatment and less likely to be 
victimized or violent.  



• In reviewing the available literature, however Rand 
notes:
“… Our review of the literature found                 

clear evidence that alternative             
community-based mental health            treatments 
can produce good                      outcomes for 
people with severe                     mental illness … 
The question left           unanswered is by the 
research to date                 is whether involuntary 
outpatient treatment and voluntary alternatives 
produce equally good outcomes… there is no 
study that proves that a court order for outpaitent 
treatment in and of itself, has any independent 
effect on outcomes.”



The Ontario Study:
The Principal Consultants
• David Hoff - Former MoH official  

Director of policy, did the 
literature review.

• Stephen Dreezer - Former     
senior MoH official did the 
quantitative analysis

• Michael Bay – did the     
qualitative analysis



The MHA Requires Periodic 
Reviews of How the CTO 

Provisions are Working. Three of 
Us Did the First One

I met with stakeholders and interested persons                                       
across the province to get their report                                           
card on CTOs.
My mandate was to find out what                                                              

was working and what                                                                 
was not, why this is so,                                                                 
what needs to change, and                                                           
what should remain the same.



Consultations
• On the road from October to August
• Over 250 sessions                                                            

with 1500 experts
– Professionals 
– Families
– Consumers
– Organizations
– group and                                                            

individual meetings
• almost 50 cities and towns (including 3 in 

Europe)



Vignettes

• The father
• The mother
• The dinner
• The parole officers
• The court psychiatrist



A Sampling of Issues
– Vulnerability and SDM’s: should there be a              

mechanism for removing inappropriate                   
substitutes?

– Consistency of application
– Who is the ideal candidate, who is not?
– Quality assurance mechanisms
– Education, education, education
– Police issues: background checks,                              

waiting times, transportation 



– The paper load for physicians
– What is / should be encompassed by a CTO?
– Are patients truly capable or only 

acquiescent?
– Are patient consents truly voluntary
– Is the experience a good one for clients?
– What about “a friend, a job, and a home”?
– Is “least restrictive alternative” being 

respected?



– The requirement that client meet 
Form 1 criteria

– Is the rule requiring that patient 
views be taken into account in 
formulating the plan be 
respected?

– Phantom CTO clients
– Compliance & Form 47 issues



– Do CTOs work outside of large centres?
– Should the rights adviser notify physicians 

if the patient applies to the CCB? 
– Are CTOs an aid to discharge planning or 

a substitute for good discharge planning
– Should CTOs have a role in diversion 

from criminal court?
– Aboriginal perspectives
– CTO as a gateway to services
– What is the role of the legal component?



The Little Engine That 
Didn’t Have To

• The Chatam Experience
– An unexpected lunch
– Why CTOs don’t matter in Chatam



Recommendations

• Too many to mention but some of interest:
– Do something about criminal record checks that 

are destroying any chance of recovery.
– Educate the players.
– Bring in quality assurance measures.
– Stop CTOs being used to jump the resource line
– Find out whether the legal hammer is worth 

it.



The Bottom Line
• I worked totally independently from the other two 

consultants and was not aware of their findings until 
we sat down at the end.

• In spite of this, I reached the identical conclusion to 
the New York folks that Rand likes so much:       
The programme is a raging success that does 
great things for it clients but there is no evidence 
to date that the legal element is at all relevant to 
this outcome.

• This has important legal and ethical implications.



CTOs
are
Just

Another
Tool



CTOs
Have 

Succeeded
Because

Of
Resources

&
Teamwork



The Unexpected Benefits

• Seeing clients when well and on a human 
level

• Promoting client-centered care
• Creating new lines of communication
• Getting professionals to act professionally
• Opening to door to holistic care



Consent
And 

Capacity
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PART  I
Consent to Treatment

Doctrine As Commonly 

Applied at Many Ontario

Health Facilities



OVERBOARD





PART  II
Consent to Treatment

Doctrine As Required by

Ontario Law



ALL PATIENTS - ALL SETTINGS
• The Health Care Consent Act (HCCA) sets 

out a single set of rules for consent to 
treatment. 

• The fundamental principles                          
are nothing new.

• The rules are the same for: 
All patients
All Treatments 
All settings

They also cover admission to long-term care



Failure to obey                                        
the rules is                                     
defined by                                                 
the governing                                      
colleges as                                   
professional                               
misconduct.



No treatment without consent

• The law forbids non-emergency treatment               
without informed, capable consent.                         
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• If incapable, a substitute decision                      
maker decides.

• If capable, the patient decides
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Capacity is Issue & Time Specific
Capacity depends on treatment
A person may 
be incapable 
with respect to 
one  treatment 
and capable 
with respect 
another.



Capacity depends on time
A person may be incapable at one time 
and capable at another.
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Return of capacity

If, after consent to a 
treatment  is given or 
refused on a  person's 
behalf the person 
becomes capable in the 
opinion of the health 
practitioner, the person's 
own decision to give or 
refuse consent to the 
treatment governs.

© Michael Bay



The Elements of consent
Without the following elements, there is            
no valid consent to treatment:
The consent must:
1. relate to the treatment 
2. be informed 
3. be voluntary 
4. not be obtained through 

misrepresentation or fraud 

© Michael Bay



Informed consent   (con’t)

1.The nature of the treatment 
2.The expected benefits

3.Material risks & side effects     
4.Alternative courses of action 

5.The likely consequences         
of not having the treatment.

AND receives responses to           
requests for additional information 

about those matters. 
© Michael Bay

A consent is informed if the patient receives the 
information that a reasonable person in the same 
circumstances would require about:



Evaluating 
Capacity to 
Consent to 
Treatment



Proper Process & Documentation
• The courts have emphasized 

the importance of careful  
documentation of the 
capacity evaluation process.

•The records must show 
both the process 
followed and the 
information relied upon.



Evaluating Capacity: 
Objectivity is Crucial

• The Supreme Court of Canada has declared that 
evaluation of capacity must be done in an absolutely 
objective way.

• The best interest of the patient                                        
must not play any role in the                                   
process.

• Capable people are entitled                                           
to make catastrophic decisions.

© Michael Bay



Capacity to Consent to Treatment
The law establishes the following test for 
capacity to consent to treatment:
A person is capable with respect to a             
treatment if the person is:
able to understand the                            

information that is relevant                                     
to making a decision about                                     
the treatment, 

AND
able to appreciate the reasonably foreseeable 

consequences of a decision or lack of decision.
© Michael Bay



Presumption of capacity
The patient is presumed to be capable with 
respect to treatment. 

You are entitled to                                                        
rely on the presumption                                     
of capacity unless you                                       
have reasonable grounds                                      
to believe that the patient is incapable with 
respect to the treatment. 
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Capacity to Consent to 
Treatment:

The Plain English Version

• You are capable of consenting to treatment 
if you pass the Why Test, the What Test, 
and the What if test. 

• Remember, the law requires that you have 
the ‘ability’ to understand or appreciate. 

• The law does not require that you actually 
understand or appreciate. 

• This is very significant. The test is 
‘could you get it’ not ‘do you get it’.

© Michael Bay



Capacity to Consent to Treatment
The WHY? Test

Are you capable of understanding why the 
treatment is proposed? 

Yes = Pass     //     No = Fail
This requires the ability to                                         
understand and appreciate: 
– That there is a problem, 
– That what you are experiencing or feeling or                        

suffering from  is related to a disease or medical                    
problem. 

For example, you can’t do this if your delusions             
prevent you from recognizing that you are ill.
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Capacity to Consent to Treatment
The WHAT? Test

Are you capable of 
understanding what
the proposed treatment 
is?

Yes=Pass  //   No=Fail
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Capacity to Consent to Treatment
The WHAT IF? Test

Are you able to appreciate the   
consequences of a decision or                 lack 
of a decision?

Yes=Pass   //   No=Fail

i.e., on a lay person’s level, are                    
you able to appreciate 
1) what the options are, and 
2) what is likely to happen -- good and bad: 
– If you say no to the treatment; or  
– If you say yes to the treatment. 

© Michael Bay











?
Good

Bad

Yes No
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The Henry Ford Test
(P.S. Henry is dead)

• Capacity does not 
mean that your patient 
goes along with what 
you want or, at least, 
don’t throw a chair at 
you. 

• Incapacity does not meant that your
patient refuses treatment.



Section 17 of the HCCA
The HCCA requires 
the CPSO to 
establish rules that 
you must follow 
when making a 
finding of incapacity.

http://www.cpso.on.ca/Policies/consent.htm
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Review of Incapacity
• A patient who has been found 

incapable of consenting to a 
treatment may apply to the 
Consent and Capacity Board   
for a review of that finding.

• Hearings held within one week.
• The patient may not apply for 

six months without CCB
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approval. (This does not mean that patient
is incapable for six months!)



Identifying the Correct Substitute Decision-Maker

• The law chooses the substitute 
decision-maker -- you identify
them.

• You have no discretion in picking or 
choosing a substitute decision-maker. 

• The trick is for you to identify the 
correct person.

• Section 20 of the Health Care 
Consent Act sets out the rules for 
identifying the correct substitute 
decision-maker.



Who is the Substitute Decision Maker?

The law says that the SDM is the highest person                           
on a ranked list who qualifies for the job.

A person qualifies if she or he is:

AVAILABLE 

WILLING 

MENTALLY CAPABLE

AT LEAST 16 YEARS OLD (or patient’s                 parent.)

If the patient is a child, NOT PROHIBITED BY COURT 
ORDER OR SEPARATION AGREEMENT from accessing 

the child or making decisions on his/her behalf.
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The Ranking
The highest qualified person gets the job
 A court appointed guardian of personal care
 An attorney for personal care
 A representative appointed by the CCB
 The spouse, common law spouse or partner
 Parents and children
 Brothers and sisters
 Any other relative by blood,                                                    

marriage or adoption
 The Public Guardian and Trustee if:

~ There is no one else for the job, OR 
~No one else wants the job, OR
~Two or more potential substitutes of the                                                                  
equal (and highest) ranking claim the

job but disagree as to the decision

© Michael Bay



The Rules for Substitute          
Decision-Making

• Capable people making 
decisions for themselves 
can do whatever they 
want, even if their 
decision is stupid or 
(gasp) deadly! 

• The opposite is true for 
substitute decision-
makers. They must 
follow a strict set of  
rules that tell them how 
to make decisions.
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Rule #1
Prior Capable Wishes Must be Followed
Prior wishes are binding and must be followed iff the wish:

 was expressed when the person was at least 16.
 is the person’s most recent capable wish.
 is relevant in the circumstances.
 is not impossible to comply with

(Impossible means impossible, not                            
inconvenient or stupid or silly or                                               
ill-advised.)

Wishes may be written/verbal/expressed                                    
in any other manner.
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Rule #2
Sans Prior Capable Wishes, a 
‘Best Interest’ Test Applies

• ‘Best interest’ does not mean whatever the SDM or you 
want it to mean.

• The meaning of ‘best interest’ is strictly defined in the Act.
• The Act contains a list of factors that must be considered 

when deciding ‘best interest’. 
 Each must be considered. 
 No other factors may be                                                    

considered. 
 The Act does not say how to                                                                     

weigh or balance the factors.
© Michael Bay



Rule #2 (Con’t)Factors to be considered 
in determining best interest
The patient’s values & beliefs
The patient’s non-binding wishes

Whether the treatment is likely to:
improve the patient’s condition or well-being;  
prevent the patient’s condition or well-being from 

deteriorating; 
reduce the extent or rate of deterioration.   

Whether the expected benefit outweighs the risk 
of harm
Whether a less restrictive or less intrusive 

treatment would be just as beneficial© Michael Bay



The Mental 
Health Act: 

Apprehension
Detention, & 

CTOs baylaw@sympatico.ca
Michael Bay JURIS DOCTOR

Education  Consultation  Dispute Resolution  Health & Administrative Law
© Michael Bay



The Agenda

• A Little History
• Apprehension & Detention
• CTOs
• The CTO Review
• Take Away Messages from the Review



800 Years in 8 Minutes or Less

• 1215:  The Magna Carta
• 1813: The County Asylums Act 
• 1968: The Ontario Mental Health Act
• 1970s & 80s: The move to the community
• 1990s: Back to paternalism & the reaction 

to desinstitutionalization
• 2000: CTOs & new committal grounds



The Underlying Tension in the Law
• Mental health law allows us to apprehend and detain citizens who 

are not accused of any crime. It does not require court 
authorization. This is a very unusual authority in a democracy.

• Mental health law is                                about trying to balance 
the need for safety                                          and treatment, on 
one hand, with the                                          right of every citizen 
right to liberty,                                                   autonomy and self-
determination,                                         on the other. What                                             
some see as                                                    technicalities, others 
see as necessary                                          protections.

• It has been called an attempt to reconcile the irreconcilable. As a 
result, there has been tension in this field since it came into being 
in 1813. 

© Michael Bay



Apprehension in the community
• Any physician may sign a Form 1

© Michael Bay

• A justice of the peace may 
sign a  Form 2

• A constable may 
apprehend in specific 
circumstances



Form 1
(AKA  APA)
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Any Doc can do it

• Section 16 of the MHA 
is carefully crafted to 
that it can  be used by 
any licensed physician 
in Ontario. 

• No special expertise or         
special familiarity with   
the patient is required 
is required.

© Michael Bay



The Rules for Signing a Form 1 
• The physician must examine the person.
• His/her conclusions may be based                                             

on any combination of personal                                observations 
or other info.

• The physician may sign                                                        
within 7 days of the exam.

• The Form is valid for 7 days -
it gives anyone authority to                                                    take 
the person into custody and transfer                                  the 
person forthwith to a Schedule 1 Psychiatric facility.

• The physician may rely on one or both of “Box A” and “Box B” 

© Michael Bay



The Risk-Based Provisions (‘Box A’)
• After examining the                                   

subject person, the                                    
physician must have                                
reasonable cause to                                           
believe that both of                                     
the following tests
are satisfied:

• THE PAST - PRESENT TEST 
• THE FUTRE TEST

© Michael Bay



THE PAST-PRESENT TEST
The physician has reasonable cause 

to believe that the person,

(a)has threatened or attempted or is 
threatening or attempting to cause bodily 
harm to himself or herself; or

(b)has behaved or is behaving violently   
towards another person or has caused or is 
causing another person to fear bodily 
harm from him or her; or

(c)has shown or is showing a lack of 
competence to care for himself or herself,

© Michael Bay



THE FUTURE TEST 

Serious bodily harm to                                
the person, or

Serious bodily harm to                             
another person, or

Serious physical impairment                  
of the person

© Michael Bay

The physician is of the opinion 
that the person is apparently 
suffering from mental disorder of 
a nature or quality that likely    
will result in,



The New Provisions (‘Box B’)Are 
Targeted to a specific Group

History of illness of an ongoing or recurring nature
Proven responder to                                      

treatment
Risk of harm or                                                 

substantial mental or                                            
physical deterioration                                                     
if not treated
Incapable of consenting
Consent available from patient’ substitute
etc., etc., etc.

© Michael Bay



The Need for Treatment Grounds
After examining the subject person, the physician must 
have reasonable cause to believe all of the following five 
criteria are satisfied:

1 PREVIOUS TREATMENT TEST
2 CLINICAL IMPROVEMENT TEST
3 SUFFERING FROM THE SAME OR

SIMILAR MENTAL DISORDER TEST
4 THE FUTURE HARM TEST

1 Serious bodily harm to self or others
2 Substantial mental/physical 

deterioration
3 Serious physical impairment of the 

person
5 THE INCAPABLE TEST © Michael Bay



Authority of a Form 1
• The Form 1 is valid for 

seven days in the 
community. 

• It authorizes anyone to 
take the subject person 
into custody and transfer 
them forthwith to a 
Schedule 1 psychiatric 
facility.

© Michael Bay



Police in the Emerg
• A police office bringing a person in custody must remain and 

keep custody until the hospital takes custody.
• A decision as to whether to take custody                                 

of the person must be made as soon                                             
as reasonably possible.

• A staff member must be delegated to                           
communicate information regarding                                         
any delay with the officer.

• The staff delegate must promptly                                            
inform the officer when a decision                                           
has been made.



• The facility may 
detain the person for 
up to 72 to hours for 
the purpose of 
assessing whether or 
not he or she is 
certifiable under the 
MHA.

• If certifiable, the person may be committed for two 
weeks, renewable for successively increasing periods 
without limit.

© Michael Bay



Getting a Form 2:
Anyone Can Go To See a Justice of The Peace

• Justices of the Peace are found at Provincial Courts.
• Anyone may go to see a Justice and ask for a Form 2.
• The applicant will be expected to                                         

provide the Justice with sufficient                                 
information to justice a Form 2.

• The grounds are the same as for a Form 1.
• Box A and Box B are both available.
• The Form is valid for 7 days.
• It directs police to apprehend and                                          

take the person for a Form 1 exam.
• The Form 2 comes with a very important form for additional 

information.
© Michael Bay



The 
Authority of 

a Police 
Officer

MHA Section 17:

© Michael Bay



If Appropriate, Police Can 
Act Without Paperwork

• A police officer may take a person into custody and take 
them for a Form 1 exam if the officer is satisfied that:
– The Past/Present Test is met
– The Future Test is met
– The matter is too urgent to wait                                     

for a Justice of the peace 
– The person behaved in a                                         

manner that in a normal                                         
person would be disorderly.

• The police may only use Box A
© Michael Bay



Once on a Form  1, the  
person could theoretically
Be held indefinitely on 

successive Forms 3 & 4
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Don’t Forget!
• The Mental Health Act does not cover 

treatment and does not automatically 
grant the right to treat.

• The Health Care Consent Act applies 
to all patients, whether they are under 
the Mental Health Act or not.

• Treatment may only be administered if 
the patient is capable and has given 
informed, capable, voluntary consent 
or if the patient has been found 
incapable and legally valid substitute 
consent has been given.



Detention of Young People
• Persons of all ages can be involuntarily 

committed under the MHA. 
• A person under the age of 16 can be 

held on the authority of his or her 
SDM if and only if:
– A finding has been made that the      

person   is incapable of consenting            
to a proposed treatment.

– The SDM consents to the treatment and  
the admission for the purpose of treatment.

• The Child and Family Services Act 
allows allows detention of young 
people in institutions governed by that 
Act.



Out of Province Patient Transfers
• Where it appears that a patient in a facility:

– has come from  outside                                     
of Ontario, or

– would be better served                                        
in an out-of-province                                       
hospital

• The Minister can                                    
authorize the transfer                                       
if satisfied that the                                       
laws of the other jurisdiction have been 
complied with



Sharing Customers With the Police 
and the Correctional System

• A person serving a prison term 
can be held as an involuntary 
patient. 
– It is permissible to move such 

persons back and forth between 
the institutions.

• Criminal law (which is federal) 
always trumps the Mental 
Health Act (which is 
provincial.
– The police are entitled to arrest a 

person in your unit even if that 
person is detained on a Form 3 or 
Form 4.
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